2013 Annual Report
Pursuant to Mental Hygiene Law Section 33.07(i):
The Use of Federal Benefits
Received by Directors of Office For People With Developmental Disabilities
Facilities
as Representative Payee

Introduction

This Report is submitted by the Commissioner of the New York State Office For
People With Developmental Disabilities (OPWDD) to the Governor, the Speaker of the
Assembly, the Temporary President of the Senate, the Chair of the Assembly
Committee on Mental Health, and the Chair of the Senate Committee on Mental Health
pursuant to section 33.07 (i) of the Mental Hygiene Law (MHL). MHL 33.07 (i) requires
the submission of an annual report by OPWDD “detailing how persons’ federal benefits

are being utilized.”

Section One of the Report explains the role of the representative payee under
federal law and summarizes the 2010 amendments to MHL 833.07 relating to the
handling of the funds of individuals receiving services by OPWDD directors in their

capacity as representative payee.

Section Two of the Report summarizes existing OPWDD regulations (14 NYCRR
633.15) regarding the funds of individuals residing in state-operated residences, which
provide the framework for the implementation of the 2010 amendments to MHL

33.07,and describes the OPWDD’s implementation actions.

Section Three of the Report provides information regarding the approximately
10,000 individuals for whom the OPWDD directors served as representative payee
during the reporting period, the amount of money involved and the disposition of those

funds.
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Section One. MHL 33.07

In order to facilitate the proper receipt and management of Social Security funds
for individuals who are eligible for benefits but lack capacity to manage (or to direct
management of) the funds, Social Security law provides for the appointment by the
Social Security Administration of a “representative payee” to act as a fiduciary to receive
and manage the beneficiary’s federal benefits.* Similar provisions exist for benefits from

the Veterans Administration and certain other federal benefit programs.

Pursuant to Social Security law, the primary purpose of social security benefits is
to pay for the beneficiary’s day-to-day food and shelter needs, including any “care and
maintenance” received in an institutional setting. In the case Washington State v.
Keffeler et al., 537 U.S. 371 (2003), the United States Supreme Court held that it is the

proper exercise of an institutional representative payee’s fiduciary duty to apply funds

received in that capacity to the cost of care and treatment in the payee’s facility.

MHL Section 29.23 specifies that the receipt and application of federal benefits is
governed by 833.07, not 829.23, and 833.07(e) provides that a facility director who, as
representative payee of federal benefits, applies such benefits to the cost of the
beneficiary’s care and treatment at the facility is not engaging in a violation of the
director’s fiduciary obligation so long as the director acts in accordance with federal law

and regulations.

MHL 833.07 also provides that when the director of a department facility who is
representative payee for a federal or state benefit receives a lump sum retroactive
payment of such benefit on behalf of a person which, in combination with other funds
held on behalf of the person, would cause the person to become ineligible for

government benefits, the director must, to the extent permitted by law, apply the excess

' The Social Security Administration maintains a website which explains the Representative Payee Program,
including explaining the roles and responsibilities of a RP, and describing the proper use and management of funds
received by the RP. The address for this website is: http://www.socialsecurity.gov/payee/.
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funds to the person’s personal needs or seek to establish a Medicaid qualifying trust for
an individual. OPWDD would seek to place such excess funds into a qualifying
Medicaid exception trust after first determining the person’s personal needs, and

providing for a burial fund, as appropriate.

Section Two. Exercising OPWDD’s Fiduciary Duty As Representative Payee

OPWDD regulations, found at 14 NYCRR 633.15, establish specific requirements for
the management of funds of individuals with developmental disabilities who reside in
residences certified or operated by OPWDD, including funds received as representative
payee. The regulations establish procedures for the management of the funds to assure
that they are utilized for the benefit of the individual and in a manner that reflects his or
her personal spending choices. Pursuant to Social Security Administration rules and
regulations, payments for care and treatment provided by OPWDD are considered to be
appropriate expenditures of Social Security benefits for the use and benefit of the
individuals served. New York Social Services Law Section 131-0 requires that each
individual be provided with a monthly allowance out of his or her income for his/her

personal expenditure.

Key provisions of OPWDD regulations include the requirement for an expenditure
planning process conducted by the individual’s planning team, which must include the
individual, his or her advocate and service coordinator, along with agency staff; a
requirement that the planning process consider the individual’s needs, preferences and
personal spending choices; detailed requirements for access to funds and
documentation of expenditures; and provisions for transfer of funds when an individual

moves to a new living arrangement.

MHL 833.07 sets forth a requirement that OPWDD seek to establish a Medicaid

qualifying trust (or similar device) for a person who receives a lump-sum retroactive
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payment (as specifically defined in paragraph 2 of 833.07(e)) when receipt of such
payment places their eligibility for governmental benefits at risk. Beginning in the late
1990’s, OPWDD voluntarily initiated procedures to identify lump sum payments that
could potentially disqualify individuals from receiving federal benefits, and to seek to
place the funds into Medicaid exception trusts or other qualifying instruments. If there is
no guardian, family member or other individual able and willing to take the necessary
actions to place the funds into a Medicaid qualifying exception trust, OPWDD initiates
action to protect the funds, including making referrals to the Office of the Attorney
General, where appropriate, for the initiation of proceedings to establish appropriate

Medicaid exception trusts or similar instruments.

As required by MHL 33.07(h), OPWDD has provided the Mental Hygiene Legal
Service with a report regarding the management of funds of residents of state-operated
facilities by DDSO Directors during the first year following enactment of the 2010
legislative changes, and met with representatives of MHLS as requested to

collaboratively review those results.

Since enactment of the amendments to MHL 33.07, OPWDD has drafted revised
regulations which build on the existing regulatory structure and has provided them for
review and comment to self-advocates with developmental disabilities, family members,
advocate groups, and the Mental Hygiene Legal Service. OPWDD is continuing to work
with these important stakeholders in the development of final regulations as required by
MHL 33.07(e.)

Section Three. Utilization of Federal Benefits Received By DDSO Directors as

Representative Payee.

A summary of the receipt and utilization of federal benefits for the 9,379

individuals for whom OPWDD DDSO directors served as representative payees for the
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period from January, 2013 through December, 2013 is annexed as Exhibit “A.” Exhibit

“A” comprises two charts:

The first chart, titled “Disposition of Monthly Recurring Benefits Received by
DDSO Directors for Individuals in State-Operated Residential Programs During the
Period January 2013 through December 2013” provides a summary of the aggregate
amount of federally funded benefits received by the directors of each of the thirteen
Developmental Disabilities Service Offices (DDSOs) of OPWDD, as representative
payees for individuals residing in state-operated residential programs for the period
commencing January, 2013 through December, 2013. The chart indicates that the total
amount of benefits received by all DDSO directors was $97,564,096.44, and provides a
breakdown showing the amount received by each DDSO Director. The total amount
billed to residents for the cost of care pursuant to Article 43 of the Mental Hygiene Law
was $79,380,847.20, and the total amount allocated to personal allowance for those
individuals was $18,183,249.24. Breakdowns of these amounts for each DDSO are

also provided.

The second chart, titled “Personal Asset Allocation Summary Report for Lump
Sum Federal Benefits from December 2012 through November 2013” provides a
summary from each of the nine Revenue Support Field Offices of OPWDD, of the
receipt and disposition of lump-sum federal benefit payments received by OPWDD
DDSO directors as representative payees for individuals residing in state-operated
residential programs for the period commencing December, 2012 through November,
2013. The chart indicates that 224 lump sum benefits were received during the reporting
period. The total amount of lump sum benefits received was $630,471.21, and the
amount applied to the cost of care and maintenance as required pursuant to Medicaid
regulations was $184,374.57. The aggregate amount of the lump sum benefits paid into
the individuals’ personal accounts maintained by the DDSOs for use by the individuals
for their personal needs was $440,037.64. If at the time of receipt of a lump sum benefit
it appears that such funds, in combination with other funds of the person, would cause
them to become ineligible for government benefits, the DDSO seeks to place the excess

amount into a qualifying Medicaid exception trust. As shown in the column headed
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“Amount Placed in Trust” the amount placed in such trusts was $6,059.00 during the

reporting period.

This report has also been placed on the OPWDD website at:

http://www.opwdd.ny.gov/opwdd resources/benefits information/personal allowance
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OPWDD
DISPOSITION OF MONTHLY RECURRING
FEDERAIL BENEFITS
AND
PERSONAIL ASSET ALLOCATION SUMMARY
REPORT FOR LLUMP SUM
FEDERAL BENEFITS
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DCisposition of Monthly Recumng Benefits Received by DDSO Directors for
Individuals in State-Operated Residential Programs Dunng the Period
January 2013 through December 2013

mount Bllled for Amount Allocated fo

] L2 Benefits Recalwad Bervices Providaed Parzonal Alowancs

BERMARD M. FINESON DOS0 3,696.165.00 3,057.448.92 &36,716.08
BROCKLYN DOS0 2.430.356.52 2,027.855.76 403,100.76
BROOME DDS0 B,342.724.24 §,330,823.88 1,411,500.58
CAPITAL DISTRICT DDSO 547432320 4,445 TET20 1,028, 142.00
CENTRAL NEW YORK DDS0 14,525.154. 50 11,507,723 96 3,007,430.64
FIMGER LAKES DOS0 1524185316 12,331.165.40 2,850,686.76
HUDIS0N VALLEY DDSO 10,061,371.68 B, 220,350.52 1,841, 001.18
LONG ISLAND DOS0 B,450,745.48 7,268,243.80 1,152,495.58
METRO MEW YORK DDSO 3,855,104.92 2,810,368.32 B4B, 736,60
STATEN ISLAND DDSO 2.502.961.44 201260272 430,158.72
SUNMOUNT DOSO 4,392.739.92 3,537,364.84 @54, 755,08
TACONIC DDS0 7.437.163.52 6,036 715,58 1,350,454 84
WESTERN MEW YORK DDSO 11,357 80676 9,041,965.40 2,315,640.36
Totsla 57,564,056 44 $73,380,847.20 $18 183,249 24

TOTAL HUMBER OF INDIVIDUALS =3,373
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Personal Asset Allocation Summary Report for

Lump Sum Federal Benefits from December 2012 through November 2013

Broome (BR)
33.07*

Capital (CD)
33.07

Central/Sunmount (CS)

33.07

Finger Lakes (FL)

33.07

Hudson Valley (HV)

33.07

Long Island (LI)

33.07

New York City (NYC)

33.07

Taconic (TA)
33.07

Western (WS)
33.07

NYS Grand Totals

33.07

Total Number of Asset

Receipts

$7,765.08 $412.00 $7,353.08 $0.00
$18,746.30 $1,057.00 $11,885.30 $5,804.00
$73,350.98 $192.00 $73,158.98 $0.00
$107,488.18 $16,033.02 $91,455.16 $0.00
$15,452.98 $11,577.40 $3,875.58 $0.00
$151,664.42 $33,304.63 $118,359.79 $0.00
$203,604.26 $114,877.14 $88,727.12 $0.00
$24,422.90 $2,390.90 $21,777.00 $255.00
$27,976.11 $4,530.48 $23,445.63 $0.00
$630,471.21 | $184,37457 | $440,037.64 | $6,059.00 |

224

*Lump sum retroactive benefit payments received by a DDSO Director as Representative Payee
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