OPWDD ADVISORY: RESPONSIBILITIES OF VOLUNTARY AGENCIES THAT
SERVE AS REPRESENTATIVE PAYEE OR OTHER FIDUCIARY FOR INDIVIDUALS
WHO RECEIVE LUMP SUM
FEDERAL BENEFITS

It has come to the attention of OPWDD that a number of individuals served by voluntary
agencies have received retroactive lump sum benefit payments which require careful
attention and planning that is consistent with the individual’s needs and choices. Such
planning is essential to maintain those individuals’ Medicaid eligibility and avoid a claim
of incorrectly paid Medicaid. This Advisory provides general information concerning the
handling of lump sum payments received for individuals for whom you serve as the
Representative Payee or other fiduciary. Typically, these payments are Social Security
or Supplemental Security Income benefits issued by the Social Security Administration
for retroactive periods.® How the retroactive payment is best handled is determined by
several factors discussed below. Please note that additional factors may have to be
considered depending on the specific individual's circumstances. It is important that
agencies review each individual’s situation carefully to ensure that all lump sum benefit
awards are handled in the individual’s best interests.

Medicaid —Retroactive lump sum payments are considered income in the month
received. As the individual's Representative Payee, your agency must report the
amount of the retroactive payment to the appropriate Medicaid district upon receipt of
notification that the payment will be issued or the receipt of the payment, whichever
occurs first. For individuals in Congregate Care living arrangements (Family Care and
Individualized Residential Alternatives) who are subject to community budgeting rules,
the responsible Medicaid district is required to provide the individual with timely
notification (ten or more days prior to the month coverage will change) prior to changing
coverage due to receipt of the payment; therefore, your agency must provide notification
to the district in a timely manner. For residents of Intermediate Care Facilities who are
subject to chronic care budgeting, the Medicaid district can adjust the Net Available
Monthly Income (NAMI) in a future month when the district is not notified until a
subsequent month. A prospective NAMI adjustment can be made for a lump sum
payment received within six months prior to the month the change in coverage is being
made. The only exception to this occurs when the payment is for Social Security
benefits for a period that SSI was paid. In that circumstance, the payment will not be
treated as income in the month received. If SSI was not received for every month

Y It is less common for these payments to be issued by other benefit-paying agencies including the
Railroad Retirement Board and the Department of Veterans Affairs.
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covered by the payment, the portion of the payment for the months SSI was not
received will be income in the month received.

Social Security and SSI benefits are considered exempt countable resources for
purposes of determining a person’s Medicaid eligibility for only nine months following
the month of receipt. During those nine months, the monies may be used to meet the
individual's wants and needs, which may include such things as vacations,
entertainment and expenditures for personal items. The individual, family members and
Medicaid Service Coordinator should be involved to assist in making spending decisions
consistent with the individual's personal expenditure plan that reflects their choices,
interests and needs.. The funds cannot be used to pay for supplies or services
that the agency is required to pay for as detailed in 14 NYCRR 635-9.1. If the lump
sum is in an amount that, in combination with any other funds held on behalf of the
individual, would exceed the applicable maximum resource level for an individual -- for
SSI ($2000) or Medicaid ($14,250 in 2012), it may be appropriate to seek to establish a
Supplemental Needs Trust as well as an Irrevocable Burial Trust (IBT) for the
individual's benefit. Establishing an SNT and/or IBT is also appropriate if the lump sum
will not be spent down to an amount below the maximum allowable resource level for
Medicaid eligibility purposes within the nine month Medicaid exemption period.

IMPORTANT: Any necessary actions to set up a SNT or an IBT must be taken
prior to the end of the nine month Medicaid exemption period.

OPWDD strongly urges all providers to closely monitor with great care the receipt of
lump sum benefits so that the property rights of individuals with developmental
disabilities are fully protected.

Information concerning Medicaid and Trust Funds is available on the Department of
Health website
(http://www.health.ny.gov/health care/medicaid/reference/mrg/resources.pdf).

Please note that once the nine month Medicaid exemption period expires, if the
individual for whom your agency serves as Representative Payee is over the Medicaid
resource level, your fiscal staff should be aware that the individual is not eligible for
Medicaid until the resources are reduced to the allowable level. Your agency must
notify the individual’s Medicaid District of the excess resources and not claim for
services for _any period when the individual is not eligible for Medicaid. The
countable resource level is determined on the first day of each month.

If you or your staff have questions regarding specific benefits, contact the benefit paying
agency or the appropriate Medicaid District. For questions regarding District 98
Medicaid cases, the list of Revenue Support Field Offices and the contact information is
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attached. The contact information for other Medicaid Districts is available using the
following link: http://www.health.ny.gov/health _care/medicaid/ldss.htm.

Social Security and SSI — If the individual is under 18 years of age, the retroactive
payment may have to be placed in a Dedicated Account. Social Security requires that
the representative payee for a disabled child under age 18 who is eligible for large past—
due payments (usually any payment covering more than six months of the current
benefit rate) open a separate account at a financial institution. The past—due payments
will be deposited directly into that "dedicated account", and the use of these funds is
restricted only to meet the medical and educational needs of the child. The funds in a
Dedicated Account cannot be used for basic monthly maintenance costs such as food,
clothing and shelter. Funds in a Dedicated Account are not counted towards eligibility
for SSI or Medicaid. SSA should be contacted if there are any questions regarding the
use of funds from a Dedicated Account. More information on Dedicated Funds is
available on the Social Security website
(http://www.socialsecurity.qov/ssi/spotlights/spot-dedicated-accounts.htm).

For individuals over 18 years of age, the payments may be used as described in the
Medicaid section above. For SSI beneficiaries, if the money is not spent or placed into
a SNT within 9 months after the month of receipt, an overpayment may occur and SSI
benefits may stop if countable resources exceed the $2000 ($3000 for a couple)
threshold.

If there are any questions concerning the use of Social Security or SSI benefits, your
staff should contact SSA (1-800-772-1213) or your agency’s contact at the local SSA
office.

Railroad Retirement Benefits — Retroactive Railroad Retirement benefits are income
in the month received and exempt as a countable resource for nine months following
the month of receipt. The funds may be used as described in the Medicaid section
above. Questions regarding Railroad Retirement benefits should be referred to the
appropriate Railroad Retirement Board Office. Contact information is available at the
following link: http://www.rrb.gov/general/contact us.asp.

Veterans Benefits — Retroactive Veterans benefits are “income” in the month received
and a countable resource the month following the month of receipt. If the individual
needs or wants any item that costs $1000 or more, the VA must be contacted to request
written authorization to use the funds. Before using VA funds for a Supplemental Needs
Trust the VA must always be contacted to request written authorization to use the funds
to fund the SNT. Questions regarding Veterans benefits should be referred to the
Department of Veterans Affairs at 1-800-827-1000.
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