






New York State Executive Law 29-a 

Provides that the Governor may, by Executive 
Order, temporarily suspend specific provisions of 
any statute, local law, ordinance, or orders, rules 
or regulations of any agency during a State 
disaster emergency, if compliance with such 
provisions would prevent, hinder, or delay action 
necessary to cope with the disaster, for a 
maximum of thirty days. 





Mental Hygiene Law Section 33.17, 
and any associated regulations, to the 
extent they limit who may accompany 
certain patients during transport to or 
from a facility, so that staff members 
can be utilized in the most effective 
manner in aiding in recovery from 
Hurricane Sandy;  







Sections 16.03 and 16.05 of the Mental 
Hygiene Law, and any associated 
regulations, to the extent that they require 
a provider of services in a federally-
declared county to provide such services 
only in a certified setting, provided that the 
Commissioner of OPWDD must approve 
the use of any uncertified setting; 







Sections 671.4, 635-99.1 and 686.99 of Title 14 of the 
NYCRR, for programs and providers operating in the 
federally-declared counties and for programs and 
providers serving individuals displaced by Hurricane 
Sandy, to the extent that such regulations require an 
annual renewal of a level of care eligibility 
determination or a semi-annual review of an 
individual’s individualized service plan, provided that 
such programs and providers shall make a good faith 
effort to complete such renewals and reviews as soon 
as practicable;  



Section 686.3 of Title 14 of the NYCRR, for 
programs and providers operating in the 
federally-declared counties and for 
programs and providers serving individuals 
displaced by Hurricane Sandy, to the extent 
that such programs and providers may 
exceed the capacity limits for community 
residences imposed by such regulation, 
upon approval of the Commissioner; 



Section 686.15 of Title 14 of the NYCRR, for programs and 
providers operating in the federally-declared counties and 
for programs and providers serving individuals displaced by 
Hurricane Sandy, to the extent that such regulation limits 
the number of days respite can be provided; and 
 
Section 635-10.5 of Title 14 of the NYCRR, to the extent that 
such regulation requires documentation of services 
provided for countable service days or contains other 
documentation requirements and a provider located in a 
federally-declared county is unable to document the 
provision of such services due to loss of records based on 
damage sustained in Hurricane Sandy, provided that such 
provider must give reasonable assurances that the services 
sought to be reimbursed were in fact provided.  



• 1135 
• WAIVER  

• SUBMISSION 



1135 Waiver 

• Waivers approved by CMS apply only to those 
providers that operate facilities located in the 
areas declared as a public health emergency. 
Providers outside of the affected areas must 
operate under normal rules and regulations. 



1135 Waiver 

When the President declares a disaster or 
emergency under section 1135 of the Social 
Security Act, HHS Secretary may temporarily 

waive or modify certain Medicare and 
Medicaid (Federal) requirements. 





Implementation of 1135 Waiver 

• Providers must resume compliance with 
normal rules and regulations as soon as they 
are able to do so, and in any event the waivers 
or modifications a provider was operating 
under are no longer available after 
termination of the emergency period. 





CMS waived requirement for providers in 
impacted areas to provide: 

• “Soft” clinical services, such as speech therapy, under the 
W158 Facility Staffing tag; 

• Non-essential/critical health care services under W318 
Condition of Health Care: 

• Pharmacy drug regimen reviews 
• Routine diagnostic dental exams 
• Annual physical requirement 
• Routine vision and hearing exams 
• Quarterly physical examinations 



CMS waived requirements for providers 
in impacted areas to provide some non-

essential items under W459 Dietetic 
services: 

• Menu requirements: facilities must ensure 
nutritious foods in accordance w/ modified 
diets but flexibility is granted within diet 
constraints. 







Additional ICF requirements being 
waived: 

• Enforcement – CMS will consider the 
circumstances in exercising its enforcement 
discretion, and will work with the state to 
minimize unwarranted adverse consequences 
resulting from disallowance actions. 

• Providers required to submit a POCA can have 
those timeframes extended, but MUST 
contact OPWDD to determine new deadlines. 



Requirements that are waived, not 
suspending any obligations of 

ICF/IDDs, but affect your facilities: 
• Temporarily allowed New York to suspend all 

but essential survey activity; 
• Waiver of prohibition on off-site billing for 

clinical services – may be necessary to deliver 
services in a non-clinic setting. 



Additional requirements being 
waived for all programs: 

• Federal Enforcement activities – CMS will 
consider the circumstances in exercising its 
enforcement discretion, and will work with 
the state to minimize unwarranted adverse 
consequences resulting from disallowance 
actions. 

• Providers required to submit a POCA can have 
those timeframes extended, but MUST 
contact OPWDD to determine new deadlines. 



• Environment and LSC: 
– CMS will NOT waive life safety code requirements 

in general but will evaluate individual requests for 
flexibility in light of their impact on patient health 
and safety. 

Examples: resident room requirements, housekeeping, 
Temporary settings which may not meet all fire safety 
standards required for certification—MUST BE REPORTED 
TO OPWDD DQI who will notify DOH and CMS for case by 
case approval. 

As the situation begins to return to normal, so 
should compliance with regulation. 







1115 Waiver 
• Application for cash advance 

• One, two or three week average Medicaid billing, 

• Longer term categorization of storm costs, 

• Money of last resort, 
•Not yet approved by CMS. 














































































