REVISED 03/29./07

THE KEY:

THE HOME AND COMMUNITY-BASED
SERVICES PROVIDER GUIDE

WITH
APPENDIX D

CONTAINING THE MOST CURRENT
ADMINISTRATIVE MEMORANDA



REVISED 12/1/06

THE KEY TO INDIVIDUALIZED SERVICES
THE HOME AND COMMUNITY
BASED SERVICES WAIVER

A PROVIDER GUIDE - OMRDD

A PUBLICATION OF THE
NEW YORK STATE
OFFICE OF MENTAL RETARDATION
AND
DEVELOPMENTAL DISABILITIES
1997



Overall Concept

Max E. Chmura

Primary Editing

Douglas R. Allen
Kevin E. O’Dell

Layout
Scott J. Mallett

Cover

Deborah Sturm Rausch

Photography
Stephen J. Benya

Printing

David J. Ryan
James G. Girmind|



ACKNOWLEDGMENTS

The 1997 edition of the Provider Guide to the Home and Community Based Services
waiver was produced by the efforts of many people. Our gratitude extends to more
people than can reasonably be cited in this limited space. To everyone who made
time to offer suggestions, our sincere thanks for your help. A few shouldered much of
the burden to write, review, and produce this edition. Special thanks go to...

DDSO staff who reviewed the draft chapters and forwarded comments from
numerous people in the field. The insights of state and voluntary agency providers
gave an infusion of practicality to the theoretical constructs of the Individualized
Service Environment. Although comments typically came from directors, we
appreciate their ghost writers.

Our editorial board with parents and non-OMRDD staff who gave a reality check to
the content as well as assurances the message would be user friendly. The members
of that group include: Gary Bagnato, Dave Borge, Richard Bosch, Kathy Broderick,
Nancy Cannon, Ann Hardiman, Steve Holmes, Linda Kelly, and Honey Leone. The

-contribution of any others they contacted is also appreciated, although they remain
anonymous.

The Central Office Leadership Team, for their guidance. Philip Catchpole deserves an
acknowledgment for his timely support and guidance.

Our managing editor. Doug Allen pulled together extremely diverse strands of
information and produced a text that is understandable to consumers, families, and
service providers. William Bird was an editor “friend indeed” to us during the final
stages, and we thank him.

Deborah Sturm Rausch and Stephen Benya, who produced the graphics. We
appreciate their support.

Finally, a core of central office staff, who repeatedly gave their time to ensure that the
factual material was up-to-date and presented in a cohesive style. They include
Thomas Articola, Suzanne Benson, Joan Burkard, Esther Callaghan, Jonathan
Clement, Robert Davies, Elizabeth Essien, Harvey Gingold, Susan Grasso, Eugenia
(Jenny) Haneman, Cathy Karp, Judith Kleinberg, Cathy LeFevre, Doris Mallory, Kate
Marley, Cheryl Mugno, Michael Muller, Thomas O’Brien, Kevin O'Dell, Denise
Pensky, David Picker, Jhansi Ravipati, and Linda Reinhardt.

Many thanks to all...

Max Chmura

Director

Bureau of Waiver Management and
Service Coordination






TABLE OF CONTENTS
Annotated 1/1/06

Chapter 1. RPN Introduction
Chapter 2. Individual Enroliment
Chapter 3. Advocacy
Chapter 4. Natural Supports
Chapter 5. ..o Housing
ChapterB........cooooieiee e Service Coordination
Chapter 7......oooo e, Individualized Service Plan
Chapter 8. Habilitation Services
Chapter 9......ooo Respite Services
Chapter 10.......ccvviieeeee e Environmental Modifications
Chapter 11, Adaptive Devices
Chapter 12.......oooveiiieee e, Becoming a Provider of Service
Chapter 13... ..o Funding for Waiver Services
Chapter 14 ... ..o Quality
APPENDIX TOPICS
APPENAIX A ..ot Acronyms
Appendix B ... Excerpts from Part 624 Handbook
APPENdiX C ....oooviiiiiiiiieiiceee e Summary of HCBS Forms
Appendix D........... Administrative and Advisory Memoranda as of 1/1/06.

NOTE: Memoranda in Appendix D supercedes
requirements in the KEY where applicable.

March 1997 Table of Contents



PREFACE

This Provider Guide is intended to orient the reader to the current administrative
requirements of the Home and Community Based Services waiver. It also shows how the
HCBS waiver supports the Individualized Service Environment and Person Centered
approaches to service delivery and planning. Taken together, these elements are the
foundation of current efforts to transform the OMRDD and voluntary agency network of
programs.

The chapters provide definitions, instructions, and insights that are essential for using HCBS
services to respond to the needs of a person who has developmental disabilities. The material
focuses on the consumer first, as the ISE does, and highlights administrative or policy issues
that have either undergone or are expected to undergo significant change. This will help the
reader understand and perhaps anticipate the continuing evolution of this administrative tool.

This Provider Guide will not answer all questions. Often it refers to other related documents
that will be useful, or it anticipates the use of professional judgment or best practices. Also,
because it is written for a broad audience, details applicable to a narrow segment of
experience may not be included. Finally, many questions have not yet been raised and
therefore have not been answered. That is the challenge of operating in an evolving
environment.

The bottom line is that this Provider Guide offers a key to helping people who have
developmental disabilities. It will help people access supports and services available through
the HCBS waiver, and this in turn will make the Individualized Service Environment a
reality.
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New York State’s Individualized Service Environment (ISE) is a doorway to successful
living in the community for people who have developmental disabilities. The ISE allows the
design of uniquely tailored packages of supports and services that help each person pursue
his or her goals in life. A person’s independence and inclusion in the community are primary
concerns in designing these packages, as is the productive use of personal time. The Office
of Mental Retardation and Developmental Disabilities (OMRDD) has developed the ISE over
the past ten years in collaboration with consumers, families, and providers, to the point
where the ISE now has become the major strategic force that is transforming New York’s
services. The system formerly dominated by congregate care programs now is changing to a
flexible resource network that offers a balance between traditional “model-based” programs
and individualized services.

The Home and Community Based Services (HCBS) waiver has been OMRDD’s primary
financing mechanism for the Individualized Service Environment. Implemented in September
1991, this federal Medicaid program provided the financial catalyst for OMRDD’s system
transformation. It has been the key to the doorway to successful living in the community.
Tens of thousands of people have moved from segregated congregate care facilities to live as
an integral part of the community thanks in great measure to the supports and services
funded through the HCBS waiver.

Even as the importance of the HCBS waiver is discussed and debated, it should be noted that
the waiver is one funding mechanism supporting the Individualized Service Environment.
OMRDD has other means of supporting the ISE as well. However, since it is the primary
funding mechanism, administrative decisions made for the HCBS waiver often have broad
influence in OMRDD’s system.

The agency has learned much from the first five years of practical experience. However, the
HCBS waiver is in transition. And it is not just the waiver that is undergoing changes. As the
twenty-first century approaches, emerging philosophic, programmatic, and fiscal forces are
transforming the entire array of resources available to people who have developmental
disabilities. As this occurs, OMRDD expects that the funding available through the changing
HCBS waiver will continue to make appropriate supports and services available for
increasing numbers of people. The waiver - or its successor - will remain the key that
unlocks the doorway to more successful living in the community.

Since the 1970s OMRDD has been working to restructure a system that previously housed
people with developmental disabilities in large institutions. Enlightened and motivated by
consumer advocacy, federal legislation, and court decisions, OMRDD worked hand in hand
with not-for-profit providers to move thousands of people into the community. These efforts
were so successful that, by the state fiscal year 1997-1998, twelve of the original twenty
developmental centers in New York will be closed. During this time New York also
expanded its community system dramatically. A wide variety of services now are provided to
over 95,000 people through the network of programs sustained by OMRDD and the not-for-
profit sector.
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The redirection and growth of the 70s and 80s were accomplished using program models like
the Intermediate Care Facility for the Mentally Retarded (ICF/MR) and the Community
Residence, along with complementary day programs like Day Treatment and Sheltered
Workshops. Using those and other program models that were supported by successive
legislative budgets, New York State was able to sustain dramatic growth in services.

Toward the late 1980s OMRDD began to look beyond these residential and program models.
They required placing people out of their own homes, and were in some respects still
segregated from the community. Responding to consumers and a changing service
philosophy on the national scene, OMRDD began to look toward supporting families and
individuals in their own homes and communities. This change in outlook was based on the
fact that the more support people received in their own homes, the more control they gained
over their own lives. As consumers and families had more say in these matters, they declared
that what they wanted often differed from what was available. And often it differed from
what others thought they should have in the form of supports and services.

Early efforts to help persons living at home - through the Family Support Services and
Individual Support Services programs - reinforced these conclusions. Using experience as a
catalyst, OMRDD, working with consumers and providers, began to rethink the future of
services for people who had developmental disabilities.

During the 1990s, OMRDD and the provider community have been focusing the future of
our service system on the personal choices and needs of those among us who have
developmental disabilities. Progress may be seen in broadening efforts to help people live in
homes they choose, including homes they rent or own. Progress is also manifest in
burgeoning efforts to help people get jobs or do more than just visit the community -- to help
them accomplish things that are productive and valued. Letting people decide what supports
and services are most appropriate for their personal goals is a highlight of this new focus.
And this emphasis on choice applies to all consumers, at all levels of our system, including
those who are still benefitting from traditional program models.

In September 1991, OMRDD implemented the Home and Community Based Services
waiver. New York State chose this administrative tool to provide predictable Medicaid
financing for supports and services received in homes and community settings. It was the
tool of preference because it provided management flexibility and stable funding -- both of
which were needed to establish the Individualized Service Environment. In fact, since 1991
this Medicaid waiver program has funded fully 85% of the expansion in supports and
services within the ISE, and the HCBS waiver has been the key to achievement in the lives of
thousands of enrolled individuals.

Status of the HCBS Waiver

The HCBS waiver is currently in its first five-year renewal period. New York has federal
authority to operate the waiver through August 1999, with additional renewal periods
available thereafter. Although Medicaid reform is under discussion on the national level,

Medicaid funding for the services now available through the HCBS waiver will survive any
Executive or Congressional decisions.

N
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Twenty-seven thousand people are enrolled in the HCBS waiver as of November 1996. One
out of four lives at home, either with his or her family, or in a home that he or she rents or
owns. One out of five people lives in a family care home. The remaining individuals live in
certified residences operated by voluntary agencies or OMRDD. The ages of the people
enrolled in the HCBS waiver run from preschool (1.1%) to over 80 years old (1.3%), with
most people in the 30 to 40 year age range. A disproportionately high number have severe
disabilities when compared to all people in the system. In the same ratio as found in the rest
of the OMRDD system, 56% are male, and 44 % are female. The HCBS supports received
most frequently are service coordination and residential habilitation. Recently, more people

have been accessing day habilitation, supportive employment, respite and environmental
modifications.

The HCBS Waiver in Transition

The waiver has undergone tremendous change since it was first approved. When
implemented, the HCBS waiver targeted only four geographic regions of New York State. It
was also expected to serve only 6,500 people during its first three years. However, by 1992,
OMRDD had approval to open the doorway to people throughout the state. By 1993
OMRDD had received federal authority to serve more than 24,000 people in the waiver.
That number has risen again. Now the federal government has granted New York State the
authority to serve up to 31,655 people by September 1999, a target which will be reached
and possibly exceeded. With this rapid growth have come tremendous currents of change,
not the least of which has been retooling OMRDD’s administrative structure to accommodate
lessons of experience.

How people use the HCBS waiver has also changed as the MRDD field in general and
OMRDD in particular have embraced consumer empowerment and inclusion. The past two
years have seen significant increases in the number of people enrolled in the HCBS waiver
and living at home or in family care. People are deciding that it is better to request services
that enable them to live in settings more integrated with the community than to live in
certified residences operated by either the state or voluntary agencies. As OMRDD has
increased its emphasis on person centered approaches to service planning and delivery, more
and more support packages are being tailored to individual needs and desires than are
typically offered in program models.

__—
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Requesting Services — The Basics Before Enrollment

A person who has a developmental disability and lives in New York State can request
services funded by OMRDD in a variety of ways. The person and his or her family can: 1)
call OMRDD directly, 2) ask a local government agency to assist them in accessing OMRDD
funded services, or 3) have a not-for-profit agency make such a request on their behalf.

This request can begin with something as simple as a telephone call or it can begin with an
office visit where forms are completed. With the individual’s or family’s agreement, it can
also be integrated into a service funding proposal submitted by an agency which has been
selected to deliver the support or service.

OMRDD’s interest is in making it as easy as possible for the person to begin a dialogue
about what supports or services he or she is seeking, and whether or not they can be
provided through OMRDD funding.

Any such request will be reviewed by staff in one of OMRDD’s Developmental Disabilities
Services Offices (DDSOs) or the New York City Regional Office (NYCRO). Regardless of
the type of support or service requested, or individual eligibility, each request will be
considered within the framework of the DDSO/NYCRO funding decisions related to the
Community Services Plan (CSP). This CSP review process applies to all requests for
OMRDD services - for HCBS waiver services as well as all other services. (See “Funding
for Waiver Services,” Chapter 13.)

All decisions to authorize funding for requested supports or services will be based on the
three main criteria used in the CSP process:

e Verification of a formal diagnosis of developmental disability (see page 2-4).
e Matching the needs presented by the individual with established
priorities for funding.
e Determination that sufficient funding is available to pay for any
agreed upon Supports or services.

Final decisions about enrolling any person in the HCBS waiver are based on the Community
Services Plan process. Specifically requesting HCBS enrollment as part of the initial request
provides no advantage with regard to the three basic criteria used in CSP funding decisions.
Once a decision has been made that the individual requesting services will or should submit
an application for enrollment in the HCBS waiver, a number of procedural tasks and steps
are triggered.

, .
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Enrollment in the HCBS Waiver

In order to receive waiver services, an individual must be enrolled in the HCBS waiver. The

Developmental Disabilities Services Office (DDSO) must approve each individual for -

enrollment, and for this to occur, three basic criteria must be met: the individual must be
eligible, he or she must meet any priority categories established through an OMRDD

sanctioned local planning process, and OMRDD funding for his or her supports and services
must be available.

DDSO authorization is based upon evidence of:

Developmental disability

Eligibility for ICF/MR level of care
Medicaid enrollment

Local priorities

Availability of requested services and funding
Appropriate living arrangement

Choice of HCBS waiver services in preference to care in an ICF/MR

Seven Steps to Enrollment

1.

2.

Individual decides to apply for HCBS services.

Individual completes HCBS application packet.

DDSO reviews packet for completeness.

DDSO reviews Preliminary Individualized Service Plan.

DDSO assesses priorities and availability of funding.

DDSO documents individual's choice of HCBS services.

DDSO issues a Notice of Decision.
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1 -  Individual Decides to Apply for HCBS Waiver
Step 1 to Enrollment

A consumer who has a developmental disability may seek access to any OMRDD funded
supports or services including home and community based services. The decision ro
participate in the HCBS waiver or access other supports is an individual's choice. Some
consumers will make this decision by themselves. Others will decide with the assistance of
an interested party--a family member, friend, Jegal guardian, member of the community, or
other person who has a significant relationship with the consumer.

Once an individual informs the DDSO that he or she wants to apply for the HCBS waiver, a
formal Medicaid time frame takes effect. DDSO staff should record this date on the
Application for Participation (HCBS Form 02.01.97) form as

the “Date of stated intent to apply for HCBS waiver services.” | 90 days from Application

This means that the DDSO has 90 days from that point to make to Notice of Decision

a decision and issue a Notice of Decision. (HCBS Forms
02.05.97; 02.06.97 and 02.07.97) The DDSO is expected to
make decisions well before the 90 days are up unless there is difficulty gathering the
necessary information from the consumer or the people assisting him or her.

If the individual wishes to select a service coordinator at this time, see Chapter 6 of this
guide.

2 .  Individual Completes HCBS Application Packet
Step 2 to Enrollment

The individual and those assisting him or her to apply for the HCBS waiver are responsible
for completing certain elements of this packet. Those elements include: the Application For
Participation, the Preliminary Individualized Service Plan (PISP) (HCBS Form 02.04.97),
and the Documentation of Choices form (HCBS Form 02.03.97). The identity of the chosen
advocate is indicated on the signature line of this last form.

The other elements (ICF/MR Level of Care Eligibility and Documentation of Medicaid
Eligibility) will be completed by the DDSO or other designated parties. However, the
individual and those assisting him or her have a responsibility to make sure that all elements
are completed and submitted to the DDSO in a timely fashion. The DDSO cannot begin its
formal review of this application until that is done although the 90 day time limit is in effect.

Since the DDSO has only 90 days to make a decision from the point in time that they were
notified that the individual wishes to receive HCBS services, the DDSO also needs to ensure
that the Level of Care determination and Medicaid eligibility verification are completed in a
timely manner.

’
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DDSO Reviews Request for Service and Verifies Developmental Disability Diagnosis

In order to receive any services from OMRDD a person must have a formal diagnosis of
mental retardation or other developmental disability. The onset of this disability must have
been manifested prior to age twenty-two. The verification should be assured at the time the
person presents himself or herself to OMRDD to minimize unnecessary paperwork for the
consumer. If the person has a developmental disability, this is documented on the ICE/MR
Level of Care Eligibility Determination Form (HCBS Form 02.02.97) as described below.

Documentation of ICF/MR Level of Care Eligibility
What is required?

AnICF/MR Level of Care Eligibility Determination Form must be completed within 30 days
of the date the DDSO receives the person’s signed Application for Participation. This allows
the final decision to be made within the time frames specified above. This evaluation will be
completed by a qualified staff person using a process and criteria explained in instructions to
the form (see page 2-14).

Who is qualified to do the evaluation?

To be qualified to make this evaluation, staff must have a minimum of one year of
experience in the performance of assessments and development of plans of care for persons
with developmental disabilities.

Who is authorized to complete the form?

The DDSO will decide whether DDSO staff complete the level of care form, or whether staff
from other specified agencies will be given this authorization.

Are people with alternate care determinations eligible ?

An individual who is determined by a second step review to be on Alternate Care
Determination (ACD) status is not eligible for waiver services. However, if there is clinical
documentation that the person's condition has significantly changed since the ACD, a new
level of care determination (for waiver eligibility) may be considered. Clearly, this is an
action that should occur infrequently, on an exception basis, and with written clinical
justification.

Documentation of Medicaid Eligibility
What is required?
To participate in the waiver, an individual must be enrolled in the Medical Assistance

(Medicaid) program. This is indicated by inclusion of the person's Medicaid Identification
Number on the application form. The DDSO will verify this enrollment.

“
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How would someone enroll in Medicaid?

Persons who are not enrolled in Medicaid complete the following steps:

1.

Note: For persons enrolling in Medicaid as part of the HCBS application process, the
effective date for HCBS enrollment should be the same as the effective date for

The DDSO informs the OMRDD Revenue Support Field Office
(RSFO) staff that the consumer must file for Medicaid (MA) with the
Social Services District Office.

The DDSO should ensure that the individual meets all conditions for
waiver enrollment (except MA eligibility) prior to sending him or her
to the Social Services District Office.

The RSFO staff gives the applicant a referral letter to present to the
Social Services District Office. The RSFO staff will also contact the
Social Services District Office and make arrangements for a Medicaid
appointment for the applicant and interested parties, if appropriate.

The Medicaid eligibility process will be performed pursuant to the
most advantageous method available to the family, but please NOTE
the following special provision.

Regarding children under the age of 18 who are living at home, or
who are expected to live outside the parental home for less than 30
days in one of the appropriate HCBS waiver living arrangements:
their Medicaid eligibility will be determined by disregarding parental

income and resources and applying only the child's income and
IeSOUurces.

After a determination has been made by the Social Services District
regarding Medicaid eligibility, the Social Services District Office will
send a copy of the Notice of Decision on Your Medical Assistance
Application to the RSFO. The RSFO will then contact the DDSO
advising them of this decision.

Medicaid enrollment.

Individual's Advocacy Choice

OMRDD assumes that all people with developmental disabilities have some capacity for self-
advocacy and decision making. This is one of the fundamental values of the Individualized
Service Environment (ISE). In addition, OMRDD assumes that some people with disabilities
are capable of self-advocacy in the service planning process. If a person indicates that he or
she is capable of self-advocacy in the service planning process, the DDSO will validate this
in accordance with 14 NYCRR 633.99 (person, capable adult). If the applicant has an

advocate, this person is identified at this point in the enrollment process. Those not capable
of self-advocacy must have an advocate. The identity of the chosen advocate should be
indicated in the signature block on the Documentation of Choices form (HCBS Form
02.03.97).
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Preliminary Individualized Service Plan (PISP)

Consumers, as part of the application process, must tell OMRDD what supports and services
they believe they need, and why. The “why” should explain briefly how the requested
supports and services will help the individual achieve desired valued outcomes and pursue
his or her personal goals.

The Preliminary Individualized Service Plan is a plan that briefly identifies the applicant's
personal goals related to the Individualized Service Environment, and the supports, services,
and activities the applicant proposes to select in pursuit of those goals. There must be a
general “fit” between the consumer's personal goals, preferences, interests, needs, and
capabilities and the identified activities, supports, and services that could make up his or her
ISE. To the extent that unusual safeguards or protections are related to an individual, they
should be included as well. The intent is to indicate that natural supports, Medicaid State
Plan Services, HCBS waiver services, and other services are used appropriately, in a
reasonable and proper balance. The PISP should minimally provide a description of the
services that will need DDSO funding. Step 4 explains how the DDSO reviews the PISP (see
page 2-7).

The level of detail required in a PISP is less than the level that will be required of the final
Individualized Service Plan. The PISP is a brief, “first cut” description of the person and
what he or she wants. Service coordinators, with the consumer and advocate, will use the
PISP as a starting point to develop a comprehensive Individualized Service Plan. The Health
Care Financing Administration (HCFA) accepts the abbreviated PISP format to substantiate
billing for the first 60 days of service delivery, after which a comprehensive ISP is required.

The applicant and his/her advocate must be afforded the opportunity to make informed
decisions in the development of the preliminary plan. The service coordinator will build on
this process for the development of the Individualized Service Plan. If possible, the chosen
service coordinator should participate in the development of the preliminary service
plan.

Assurance of Informed Choice
Informed choice is a fundamental and critical part of the HCBS waiver application process.

The Documentation of Choices form, with appropriate signatures, assures that informed
choices were made.

3 - DDSO Reviews Packet for Completeness
Step 3 to Enrollment

The HCBS Application Packet, when completed, will contain all the information and
documentation necessary for OMRDD to determine whether or not a person can be enrolled
in the HCBS waiver.

Record Maintenance - The documentation described in this section will be maintained by
the service coordinator in the person’s record, along with the ISP. A copy will be maintained
at the DDSO.

“
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Required Elements of Application:

Documentation of ICF/MR Level of
Care Eligibility

“Application for Participation” Form
Documentation of Medicaid Eligibility

Indications of Individual’s Choice of Self-advocacy or Identification of the Advocate
Chosen

“Documentation of Choices” Form

Preliminary Individualized Service Plan

4 -  DDSO Reviews Preliminary Individualized Service Plan
Step 4 to Enrollment

DDSO review of the PISP focuses on the following issues:
1. Identification of the consumer's personal goals or desires.

2. Assessment of the individual and/or his or her requested supports or
services against established priorities (see Special Note on “Impact of
Priorities on Enrollment”).

3. Verification that the services requested meet the HCBS definition.

4. Determination of those services that must be funded by the HCBS
waiver and those that may be provided through other resources. This
will involve a review of any natural supports, community resources,
Medicaid state plan services, federal or state agency funded services,
HCBS waiver services, and other services that should be used in a
reasonable and proper balance. (This may just consist of a
confirmation of the review completed as part of the CSP process.)

S. Verification that at the time of enrollment the individual resides either
at home, in a certified family care home, community residence, or
Individualized Residential Alternative (IRA). As a rule, waiver
services cannot be provided until the individual is actually living in
one of the above situations. On a limited basis, exceptions may be
granted for service coordination and environmental modifications
services when the applicant lives in an ICF/MR, skilled nursing
facility (SNF), or hospital. This does not preclude accepting an
application from a person who is still residing in an ICF, SNF, or
hospital, but participation in the waiver program cannot begin until
the individual is discharged from institutional care.

L .
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5 - DDSO Confirms Price of HCBS Service and Sets Effective Date
Step 5 to Enrollment

As part of the CSP process, the projected cost of needed supports and services has been
established - including any HCBS services. At this point in the HCBS enrollment process the
DDSO will finalize the price(s) of any involved HCBS service and set an effective date for the
person’s enrollment. The effective date is often tied to when the funding will be available to
support the agreed upon support Or service.

6 - DDSO Documents Individual's Choice of HCBS Services
Step 6 to Enrollment

When the DDSO has determined that all other enrollment criteria have been satisfactorily met,
the DDSO will confirm that the individual applying for enrollment and his/her advocate have
been informed of the alternatives available under the waiver, and of the choice between an
ICF/MR or HCBS waiver services. The individual's choice will be documented by completing
Section A of the Documentation of Choices form.

This form must be signed prior to completion of a Notice of Decision.

In those cases where someone other than DDSO staff assisted the applicant, the DDSO signature
confirms the understanding of DDSO staff that the applicant was adequately informed of available
choices.

7 - DDSO Issues a Notice of Decision
Step 7 to Enrollment

When all of the above steps have been taken, the DDSO informs the individual of approval or
denial of the application by issuing a Notice of Decision within 90 days on behalf of the “single
State Medicaid agency.” The Notice of Decision will also advise the individual with disabilities
and the advocate of the right to request a Medicaid Fair Hearing.

If the application is approved, the Notice of Decision is sent to the individual, with copies to the
parties listed on the form. Please note that a copy is sent to the involved local Social Services
District Office which has fiscal responsibility for the individual. If this office is not in the
county where the individual resides, an additional copy must also be sent to the Social
Services District Office in the individual's county of residence.

At times it will be necessary for a DDSO to deny the application for enroliment in the HCBS
waiver. This decision should be made only by the Director after the consumer or their advocate
are offered an opportunity to discuss the reasons for the possible denial and supply any additional
supporting information that may cause the DDSO to rethink its position. At the time that the
Director makes the decision to deny enrollment, a Notice of Decision will be issued which
indicates the reason(s) for denial. It will identify to the consumer the reason for denial and that he
or she has the right to request a conference and/or a Medicaid Fair Hearing on this denial.

At this point the enrollment process is completed.

—
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Termination of Individual Enrollment

Once enrolled in the HCBS waiver it is very unlikely that an individual will be terminated
from the waiver unless he or she so chooses. Should termination become a possibility the
following procedures apply. ’

The service coordinator is responsible for initiating the process of terminating the enrollment

of a participant in HCBS waiver services by notifying the DDSO when any of the following
occurs:

e The individual chooses not to receive the services any longer.

e The individual is no longer eligible for HCBS waiver services because he or she
is no longer eligible for Medicaid.

e The individual is permanently admitted to an Intermediate Care Facility
(including developmental centers, community-based ICFs, and Small
Residential Units [SRUs]) a specialty hospital, a skilled nursing facility,
or a psychiatric center.

When the DDSO Director approves the termination of enrollment, the DDSO will issue the
Notice of Decision which identifies the reasons for termination and advises the individual
and advocate of the right to request a Medicaid Fair Hearing. The notice will be sent to:

Individual (unless death is the reason for termination).

Advocate.

Service Coordinator (Case Manager).

DDSO staff who input data into TABS.

Providers of waiver services to that individual.

Bureau of Community Funding, 30 Russell Road, Albany, NY 12206.
Social Services District which has fiscal responsibility.

Social Services District Office in the county of residence must also
be notified when that county is different from the county which bears
fiscal responsibility for the individual.

The Notice of Decision - HCBS Waiver Termination must be mailed at least 10 days prior to
the effective date of termination. If the individual requests a fair hearing and “aid
continuing” prior to the effective date of termination, State DSS will determine whether the
individual is entitled to have his or her current services continue unchanged pending a fair
hearing decision. DDSOs should consult with Counsel’s Office prior to terminating services
in such cases.

Once termination of services occurs, three things should happen: providers should cease
delivering waiver services to the individual, no bills should be submitted to Medicaid for
services delivered after the termination date, and the individual's name should be deleted
from administrative rolls in order to free up that waiver opportunity for someone else. (Local
Social Services district staff will “end date” the HCBS waiver code in the ‘Welfare
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The DDSO staff must ensure that the date of termination is noted in TABS. If the reason for
termination of services is Medicaid ineligibility, then the termination date will be the date
indicated on the Notice of Intent to Discontinue Medical Assistance issued by LDSS. In all
other cases, the termination date will be the date service delivery ends.

If a person transfers from one DDSO to another, and plans to continue HCBS waiver
services, it is not necessary to terminate enrollment. Staff at the involved DDSOs, however,
must make the necessary changes in TABS to reflect the transfer. They should also notify the
appropriate Social Services District of the move.

Suspension of HCBS Services v. Termination

Any of the circumstances listed at the beginning of the above section could lead to
termination from the waiver. However, termination is not required if the individual is
expected to return to HCBS services within a reasonable period of time. For instance, if he
or she is no longer eligible for the HCBS waiver because Medicaid eligibility has lapsed due
to time limited income, and the person expects to be re-enrolled in Medicaid in a short while,
termination is not required. Termination of the delivery and billing of HCBS services is
required, but the person can remain administratively enrolled in the HCBS waiver.

This “suspension of HCBS services” allows individuals to avoid lengthy re-enrollment
proceedings. If the absence from the waiver was due to changes in eligibility status, then the
individual must document that the required eligibility criteria have been met (re-enrollment
in Medicaid, for the example above).

There is a time limit that must be used in any “suspension of HCBS services.” OMRDD has
decided that, without cause, the suspension of HCBS services cannot exceed 75 days. If, at
the end of 75 days, the individual and service coordinator cannot demonstrate to the DDSO’s
satisfaction that the individual will return to the waiver shortly, the DDSO should issue a
Notice of Decision - HCBS Waiver Termination form. If the DDSO agrees to extend the
enroliment beyond this 75 day limit, such extensions should be in writing and reviewed
every 30 days thereafter.

Enrollment and Due Process Rights

Certain HCBS related actions of the DDSO require that the individual be notified of his or
her rights to a Fair Hearing under Medicaid. Those actions include:

1. Authorization of Enrollment
2. Denial of Application

3. Termination of HCBS Enrollment

Should any of the above actions occur, the DDSO must issue the appropriate Notice of
Decision which includes language notifying the individual that he or she has the right to
request a Medicaid Fair Hearing. A Medicaid Fair Hearing is requested through the NYS

—
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Department of Social Services. Individuals who will be terminated from HCBS are entitled to
continue receiving current waiver services, also known as “aid continuing,” if they request a
Fair Hearing prior to the effective date indicated on the Notice of Decision. In such cases
HCBS waiver services continue unchanged until the hearing is withdrawn or a final decision
is issued. The Notices of Decision include the appropriate language as well as information on
how to contact the appropriate offices. Additional information about due process rights may
be found in the Chapter 7, “Individualized Service Plan.” Decision forms are located at the
DDSO office.

Special Notes
Timely Information and Feedback

DDSOs must create time lines for decision making and create regular communication links
with consumers and families to inform them of the status of their requests or applications.
DDSO staff are responsible for responding promptly to individual requests for information,
within two or three business days in non-emergency cases. The DDSO will identify a contact
person for questions regarding the status of enrollment applications.

Enrollment in Other Medicaid Waivers

Individuals may not be enrolled in, or receive services from, more than one Medicaid waiver
at a time.

Individual's Choice of Service Coordinator

Each individual enrolled in the HCBS waiver must select a service coordinator from a list of
authorized service coordination organizations available in his or her community. The
selection is made by the consumer and his/her advocate and may be made either:

a. During the application process; or,

b. At the point in time when the Notice of Decision is issued, notifying
the person that the application is approved.

It is the responsibility of the DDSO to:

Ensure the selection of a service coordinator.

Ensure that the consumer and advocate were given information about currently
available and geographically accessible service coordination options, including
DDSO and authorized not-for-profit providers. This information must be provided
in a manner that affords the individual and his/her advocate the opportunity to
make an informed and reasonable choice.

Ensure that the consumer and advocate have been informed that they may select a
different service coordinator should they become dissatisfied.

Provide the consumer and advocate with information regarding the responsibilities
of a service coordinator.

e ——
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Application Date and Enrollment Date

The application date is the “date of stated intent to apply for HCBS waiver services” on the
Application for Participation form (see Step 2). The enrollment date is the effective date of
the individual's participation in the waiver as indicated on the Notice of Decision.

Initial Funding

HCBS waiver funding comes out of a DDSO's Community Service Plan Allocation including
operations and capital, or through reinvestment of funds in the budget base.

TABS Registration

For each application that is approved, the DDSO ensures that the individual is properly
registered in TABS. The RSFO also ensures that the local social services district is informed
of all new enrollments, changes, or terminations. (See Special Note below on LDSS Change
of Status forms.) This must be done for all participants receiving services from a state or
voluntary waiver service provider.

Record Maintenance

The documentation described in this section will be maintained by the service coordinator as
part of the ISP and a copy will be maintained at the DDSO.

EASy Application Process
OMRDD has developed and is testing a streamlined process for consumer applications to all

funded services, including the HCBS waiver. Once available, EASy (Electronic Application
System) will include, and slightly modify, the Documentation of Choices form.

Impact of Priorities on Enrollment

The approved HCBS waiver application is an agreement between the State of New York and
the Health Care Financing Administration on, among other things, the number of eligible
people who can be enrolled in the waiver during any given year. That number is associated
with the funding levels available in the state through the annual budget appropriation.

Given that restriction, OMRDD has created a Community Services Plan process which
requires annual funding priorities to be established. These funding priorities reflect any
targeted populations identified in the Legislative Budget as well as others whose needs are
most consistent with the agency’s overall goals of maintaining family unity, preventing out-
of-home placements, reuniting families, maximizing potential, and integrating individuals in
their communities.

Using centrally established guidelines, DDSOs are required to establish local priorities and
internal procedures for reviewing requests for services, evaluating applications for services
and reevaluating the need for continued supportive services. These priorities and procedures
must be made available to the public and described to individuals who request HCBS waiver
services.

.
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Willowbrook Class

Once enrolled in the HCBS waiver, members of the Willowbrook Class are entitled to
specific considerations as required by litigation. Consumers, families, and staff should refer
to The Willowbrook Permanent Injunction for a definitive explanation of entitlements.

LDSS Change of Status Forms

The Change in Status forms (HCBS Forms 02.08.97 and 02.09.97) are used to notify Local
Department of Social Services (LDSS) offices when a person enrolled in the Home and
Community Based Services waiver moves to a new LDSS district, or a person moves 1o a
different type of residence within the same LDSS district. The purpose of this form is to alert
LDSS offices that a coding change is necessary in the Welfare Management System (WMS).
These codes must be updated to ensure that Medicaid claims for waiver services are paid
promptly and that the information contained in WMS is reliable.

The Change of District version of the form (HCBS Form 02.08.97) is used when someone
moves from the jurisdiction of one Social Services District to the jurisdiction of another (a
change in county of residence). The DDSO completes the form and sends it to the new LDSS
district, along with a copy of the original Notice of Decis<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>